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RESPONSE 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 



Sir: 



In reply to the Notification of Non-Compliant Appeal Brief, submitted 
herewith is a copy of the REPLY TO ADVISORY ACTION filed on September 
13, 2010. 

The Notification indicates that "The brief does not contain a correct copy 
of the appealed claims as an appendix thereto..." In fact, the brief does 
include the proper appealed claims. This fact is clear from a consideration of 
the REPLY noted above. To re-iterate, the claims on appeal are claims 7 (with 
the subject matter of claim 8 which was cancelled), claim 9 and claim 1 1 . The 
combination of claims 7 and 8 was introduced by the REQUEST FOR 
RECONSIDERATION WITH AMENDMENT filed on August 12, 2010. This 
amendment was not entered as indicated in the Advisory Action of September 
3, 2010. It was this refusal that was addressed in the REPLY noted above. 
The refusal to enter the amendment was error because the combination of 
claims 7 and 8 could not give rise to a "new issue," since the combination of 
claims 7 and 8 is nothing more than previous claim 8 in independent form. 
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The examiner was in error in not entering the combination of claims 7 and 8, 
and for this reason, the brief included the combination of claims 7 and 8. 

Since, the failure to enter the amendment combining claims 7 and 8 was 
due to an error on the part of the USPTO, the issuance of the NOTIFICATION 
is also an error of the USPTO. Accordingly, this RESPONSE should not carry 
with it an extension of time. As a precaution, however, a two month extension 
of time is included herewith, although it is respectfully suggested that the 
request should not be entered and it should be returned to the undersigned. 

The appeal should now proceed accordingly. 



Respectfully submitted, 



BACON & THOMAS, PLLC 




Felix J. D'Ambrosio 
. Reg. No. 25,721 



February 24, 201 1 
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REPLY TO ADVISORY ACTION 



if 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Receipt of the Advisory Action of September 3, 2010 is gratefully 
acknowledged. 



In the Advisory Action, the examiner indicated that "[f]or purposes of 
appeal, the proposed amendment(s): ....will not be entered..." because "further 
search and/or consideration would be necessitated by the proposed change in 
scope of the claims.." 



The amendment that was filed to the claims on August 12, 2010 merely 
added the subject matter of claim 8 to claim 7. In effect this amounts to 
nothing more than placing claim 8 in independent form. No new matter was 
added by the amendment. Therefore, no basis exists for alleging that "further 
search and/or consideration would be necessitated.." Claim 8 had already 
been searched. 



A Notice of Appeal is being filed concurrently herewith, and it is 
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respectfully requested that the previous amendment be entered so that the 
appeal can proceed for claims 7, 9 and 1 1 . 



September 13, 2010 

BACON & THOMAS, PLLC 
625 Slaters Lane - 4 th Floor 
Alexandria, VA 22314 
Tel: (703) 683-0500 
Fax: (703) 683-1080 



Respectfully submitted, 




Fetix/8. D'Amfcfd 
Reg. No. 25,721 
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